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ARGUMENT 


I 
 The Lower Court's ApphcatIon of Bradley Is Misplaced 

Respondents argue that the lower court was correct m Its applIcatIOn ofBradley v 

Cherokee, 322 S C 181,470 S E 2d 570 (1996) to the facts at hand (Respondents' ImtIal 

Bnef, at 4-8) Respondents and the lower court fall to recognIze sIgmficant dIfferences 

between the Act m Bradley and Act No 99, 2009 S C Acts 1024 ("Act 99") wmch 

render theIr proposItIon untenable In applymg the facts ofBradley, the lower court 

dIsregarded the fact that the Bradley deCISIOn IS specIfically lnmted to local taxatIOn-a 

local optIon sales tax, wmch, as the Bradley court dIscussed at length, had been approved 

by voters m a referendum 322 S C 181, at 184,470 S E 2d 570, at 571 No such 

referendum took place m the current case 

Act 99 does not contemplate taxatIon, rather the Act expressly Imposes a 

development Impact fee Development Impact fees are comprehensIvely governed by the 

regtme under the Development Impact Fee Act, S C Code Ann §§ 6-1-910, et seq 

(1999) ("Impact Fee Act"), an Act of statewIde applIcabIlIty from whIch the legIslature 

has dehberately excluded school dIStnCtS Fmally, the lower court Ignored that the local 

optIOn sales tax, once approved by voters, IS a legally VIable optIon for fundmg 

educatIOn, whereas school dIStnCtS have no authonty to Impose Impact fees 

Charleston County School DIStnCt v Harrell, 393 S C 552, 713 S E 2d 604 

(2011) IS more on pomt than Bradley on one crucIal pnnclple In both Harrell and the 

current case, a general eXIstmg statute precluded Respondents from acmeVIng theIr 

deSIred rehef, thus, specIallegIslahon was enacted to CIrcumvent the general law and 

proVIde an exclusIve exemptIOn for one school dIStnCt TIns IS not to say that our 
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legtslature cannot create exceptIOns to a general law, but agaIn, our constItutIOn and case 

law reqUIre the eXIstence ofumque CIrcumstances to valIdate the exceptIOn 

Respondents correctly POInt out that the Supreme Court In Harrell overturned the 

lower court's deCISIon partly based on the latter's relIance on facts not alleged In the 

complamt (Respondents' Bnef, p 2) However, one needs to conSIder why the tnal court 

In Harrell Introduced the extraneous facts at all It dId so In an attempt to dIStInguISh 

Charleston County from other countIes and thereby prOVIde a ratIonal baSIS for the 

speciallegtslatIOn As preVIOusly stated, no dIStInguIShIng factor has been Introduced by 

Respondents, nor can any be found WIthIn Act 99 Itself (Appellants' Bnef, pp 7-9) 

II 	 Respondents' Rebance on the DIssentIng OpmIon m FaIrfield 
County Lacks Sound BaSIS 

Respondents also CIte the dIssent m Sch DISt ofFmrfield County V State, Op 

No 27035 (S C Sup Ct filed August 29,2011) (Shearouse Adv Sh No 29 at 48,63) 

for the propOSItIOn that Acts InvolVIng educatIOn enJoy speCIal protectIOn from 

constItutIonal scrutInY because of the legtslatIve duty to fund educatIOn (Respondents' 

Bnef, p 4) However, McElveen V Stokes, 240 SCI, 124 S E 2d 352 (1962), the 

foundatIOn of the dIssent's pOSItIon, prOVIdes Respondents no support On the contrary, 

McElveen explICItly refutes thIs argument and warns, not even In school cases IS the 

power of the General Assembly always broad enough to Insure that an act pertmnmg to 

school matters IS not In contraventIon of ArtIcle, SectIOn 34, SubsectIOn IX " Id at 10, 

emphaSIS added 
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Indeed, Respondents' posItIon IS repudIated m all respects by McElveen The 

McElveen court found the Act before It unconstItutIonal, "clear[ly] and beyond a 

reasonable doubt There bemg, m effect, an applIcable general law and there bemg no 

showmg m the record before us of any suffiCIent dIstmctIOn " Id, at 597 McElveen, 

Med Soc'y ofS C v Med Umv ofS C , 334 S C 270,513 S E 2d 352 (1999) and 

Harrell, 392 S C 552, 713 S E 2d 604 all stand for one pnncIple-the legtslature has 

numerous constItutIonal dutIes and If, m carrymg out those responSIbIlItIes, It creates 

conflIctIng legtslatIOn for the sole benefit ofone educatIOnal InstItutIOn It must have a 

suffiCIently uruque reason for dOIng so 

The concumng OpIll10n m FaIrfield County speCIfically rejects the Act before It as 

ullJustIfied speclallegtslatIOn, statmg, "there IS no eVIdence m the record ofthts case that 

dIstmgUlshes the Board ofTrustees of the School DIStnCt ofFaIrfield County from the 

maJonty of school dIStnCt govermng bodIes m thIS state, all are susceptIble to fiscal 

mIsmanagement Assummg that Act 308 IS efficacIOUS, ItS tenets could prove benefiCIal 

to the entIre state, not Just FaIrfield County" Op No 27035 (Shearouse Adv Sh No 29, 

at 48,58) The same could be saId of the case at hand, an amendment to the Impact Fee 

Act could proVIde relIef stateWIde SInce many South CarolIna school dIStnCtS face 

IdentIcal fiscal constramts descnbed m Act 99 

III 	 The Lower Court FaIled to Apply the Correct Rule 12(c), SCRCP 
Standard to DlSIDlSS the Complamt 

The lower court dId not attempt to reconcIle the body of case law demandmg a 

detaIled analYSIS ofuruque eXIgenCIes, mstead, It relIed pnmanly on one precedent, 

dIstmgUlshable on Issues of fact and law, as the baSIS for dIsmIssmg the complamt at the 
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pretnal stage Respondents argue that the lower court had applIed the proper standard 

(Respondents' Bnef, pp 1-2) However, the constItutIonal presumptIOn and the "clear and 

beyond reasonable doubt" standard of reVIew advanced by Respondents properly belong 

to the Judgment of the court at the tnallevel None of the cases challengmg speCIal 

legtsiatton CIted by Respondents mvolve a SCRCP Rule 12(c) or Rule 12(b) dIsmIssal In 

all of these mstances, mcludmg Bradley, the ments of the constItutIonal challenge had 

already been fully adjudIcated by a lower court 

Whtle Rosenthal v Unarco Indus, Inc, 278 S C 420, 297 S E 2d 638 (1982) 

(Respondents' Bnef, pp 1-2) mvolved a constItutIOnal challenge, that court dIsmIssed 

the complamt under Rule 12( c) on the prehmmary Issues ofJunsdictIOn and standmg 

The Rosenthal court speCIfically found the defendants were "entItled to Judgment [on 

these Issues] regardless ofthe outcome ofany dlsputedfacts" Id at 422,423, emphasIS 

added In the case at hand, the factual determmatIOn ofRespondents' uruqueness IS 

pIvotal to the outcome Here Appellants contend, as dId the appellants m Harrell, that 

they have been wrongfully demed a sIgmficant procedural nght to tnal Under the 

standards establIshed by Russell v CIty ofColumbI~ 305 S C 86,89,406 S E 2d 338, 

339 (1991) for a SCRCP Rule 12(c) dIsmIssal (Appellants' Bnef, pp 3,4, 13, 15), It IS 

Improper to dIsmISS the complamt at the prelImmary stage, espeCially when compellmg 

Issues of fact and law remam unresolved 
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CONCLUSION 

In lIght of the facts at hand, Judgment for Respondents under Rule 12( c) SCRCP 

was mappropnate and the lower court's decIsIOn should be reversed 

January 10, 2012 Respectfully SubmItted, 
ColumbIa, SC 
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